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Dear Mr. Whites 


| ; 
This 4s 4n reply to your letter of Feb-— 
rusry 6, 1958, in which you requested the opinion ef this office on three 
quactions of law with respoct to the maintenance, owmership end operation 
of tha outlet dam in Lskeport, Mew Herpshire which 43 to be ecqvired by 
The State of low Hacpshire acting through the Water Reaources Doerd. 


Your Cirst question 4s whether or not 
there 4s any statute which prehibits the hater Resources Board frum carrye 
Ang public linbility insurance on the dam. To this question wa reply in 
the affirmative. We direct your attention first to RSA 9:27 which provides 
as follows: 


"The funds of the state or eny dcpartmont or institue . 
tion thereof shall not be used for providing for insurance 
of property owned by the state araimt loss ty fire cr othce 
ensualty or acainst claiz3 ty third parties; provided, bevwe . 
ever, that such inewene? es may be syoost Teslly authorized 
by Jnr rial ho ecrmied, and such Ancursnca as may be approved 
by tha covernor er councLl eball be carried on elevators and 
hich pressure steon botlers with a safety valve sotting in 
excess of Liftecn pounds pressure, in connection with inspece 
ticn.” /Undorlining added] . 










Our Supreme Court has atated that "/t/he [ister Resourcos/ Board 40 @ branch . 
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of tho exncutiva departuant of the Ftate govornmont” and that ®fa/a a state 


avoney it stands on the suns footing as ony unincorporated edninistrative 
burceve" St. ResistPaner Co. ve How Haenalire knter Rtesounees Roard, 92 NeHe 
16, 166, Ios. an view of this lengrice it Is our cpinaen that the provisions 
ef 3A 9127 are applicable to the Board end that ths Board has no authority to 
carry liability insurance wniless "mpesificslly authorised by law".. ve have | 
cerofully examined k3A 431, which creates the Water Resources Hoard and | 
defines its poxers, and all emervinents thereto, and tind no specifics authsri- 
zation for the purchase va liability 4nsurance such as that given to the os 
Forestry and lecreation Counission to purchase liability insurance for the : 
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Cannon Mountain ‘Aerial Traaway (RSA 22712) and the Mt. Sunapee Aerial 
Trammy (RSA 227110) Accordingly it is our opinion that under existing 
statutes the purchase of liability insurance by the Water Resources Board 
would be an unlawful use of State Lundse | . 


: Your second question is whether or not 
tho Board can be held liable in tort for negligence in the ownership, main- 
tenance and operation of the dam, To thie question we must give a qualified 
answer, It 48 well established that the State cannot be sued in the absence 
of a statute authorizing it, or without 4ts consent, either expressly given 
or’ cloarly implied, Elinvcr Ve Carticr, 96 WH. 181, Bow ve Plimmor, 79 N.He- 
23, 24 Sas also ot. ISELG COe Ve Board, 92 KH. 164, 108, and authorities 
cited. POA 481:6 proviccs in part that the Water Resources Board is liable 
to suit “in the same minner as a private corporation” and this language raises 
the question as to what extent, 4¢ ony, the State has waived 4tze sovereign 
srcunity from suite In the St. Regia case, Supras at page 166, the Court 
answered this question by saying: . 


| cats mito the Board 4s liable to suit ‘in the same - 
manner as a private corporation,’ the. extent of lisbility... 

45 fry short of that of general private linbility, and 
4g limited to such as 4s thought to be in furtherance of 
the execution of a project. So far as liability may tend 
to defeat the objectives of the legislation, 4t is not 
4mposed by the provision for suits against the Eoarde 
Ao a general governing rule of demarcation, private 
liability inkeres for the Beard's contracts duly entered 
4nto ami for wrongful conduct in the performance of its 
functions and projects, but not for the plans and under- 
takin: of a project within 4ts authority and approved 
and directed by the Governor and Council.* 


The question of the Board's responsibility to suit was also given considera- 
tion by the Federal District Court for the District of New Hampshire in the 
ease of Northern low Hanoshire Luror Comeany v, Now Harnshire Water Resources 
Board (1944), 56 rede Cuppe 17/7» Verein tho following Guage appears 






"The agreement 49 advanced by tho plaintiff that when \ 
the New Eampshire Legislature created the Water Resources 
Board and made it a corporation with authority to sue and 
be sued, the state thereby acreed to be sucd. I construe: | 
this to mzan, that if the Board was guilty ef any nisfeasance Sy 
or nonfeasance, action might be brought against 4t and its 
monbors might be individually liable but no judgment against — 
4t would subject the State's property to seizure to satisfy 
such a judgtont.* | 


In anmrer to your second question 1% 1s our opinion that while the State Cane 
not ba held liable 4n tort for the nogligence of the Board in the maintenance — 
or operation of the Lakeport Dam, the members of the Board may be held in- a 
dividually liable for their own *nisfeasance or nonfeasance" in the mainten~ 
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ance om operation of said dam. Misfoasance ne2ns the "improper porform= 
ance of soma ect which a man may latully do.” Black's Law Dictionary 
Fourth Edition, page 1151. Nonfensance means "nonperformance of sors act 
which ough’ to bo p rforzed, onission to perform a requi.ed duty at all, 
or total neplect of duty." Black's Law Dictionary, supra, pace 1208. In. 
‘any pivon caso the question of whother or not the menbers of the Board 
-have becn guilty of misfeasance or nonfensance 4s a question of fact to 
be determined by the Court or jury, whichever is the trier of facts. 

| . Your third question 4s whether or not ns 
the dam or the rovemmes the State will receive on acccunt of the daa which 
will be pledged to secure the bonds which the Board will issue to finsnce 
the acquioition of the dam can be taken on execution in a tort judgment. 
Our answer to this quostion 4s in the negative. Your attention 4s directed 
to BS.. 48196 which provides in part that _ 


"All property of the corporation and all proporty 
held in the nemo of the state pursuant to the pro- 
visions hereof shall be exonpt from levy and sole 
by virtue of on exenntion, and no execution or 
other such judicial process shall issue against 
tho samo. No judsment agaimet the corporation 
shall bo a lion upen its property or the property 
hold 4n the nzz0 of the state pursuant to the pro- 
vistons hereof." | 


| | 
As the Court said in St. Reis Casa, sucna, iat pace 177, "this exemption 
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fron processes to enforce Tiability is expressed clearly and forceably." 


If you have other specific questions con~ 
ecrning the Lakeport project plosse fcel free to communicate with us further. 


Very truly yours, 


George T. Ray, Jre 
Assistant Attorney General 
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